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Dear Dana: : =

In a telenhone conversation todav, T requested an
infor-al opinion with respect to the followina hypothetical:

Individual A, 3 person with $10 million in assets,
tnlls 401 of Corpanv X, a corpanv with $100 million in sales
and acsertes, Several other irdividuals and entities (R, C,
and D) Hn0ld an aqarecaste of 144 of Companv X. Assume that
13 of Corpany X's securities is valued, under Rule 801,10.,
‘at ¥l million, A, R, C and D form Newco and aaree to
cnntribute theijr cellactive holdinas of corpany X's voting

secuarities (i.», 53% of CnTpany X) to YNewco. A will receive
aanrnxl?a’alv 803 of the sinck of “ewco. ASs one values the
Neweo stock B assesning the value of the Commany ¥ stock to
he contributed to Newcon, fi.e, the acquisition price for the
Newen sStodk and, presurable, alooe the fair market value of
suck stoek) onlv Inlividual A it contributinag, and thu
recnivint, stock valued in excess of €15 million.
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Dana Abrahamsen, Esq.

. Under Rule 801.40, if the contributor wno is
acquiring Newco stqck valued in excess of $15 million has
annual sales or total assets below $100 million, his
. acquisition is subject to the requirements of the Hart-Scott
Act only if the new joint venture or other corporation has
total assets of $100 million or more.

Here, where Newco will receive 54%, or control, of
Company X, the question arises of how one should assess the
total assets of Newco. Under 801.40(c), the assets of Newco
must include all assets which any person contributing to the
formation of the corporation has agreed to transfer.

Question

In calculating the total assets of Newco, pursuant
t0 Rule 801.40, does one assess the value of the 54% control
block being contributed to Newco pursuant to 801.10 or does
one attribute to Newco all of the assets of Company X since,
by virtue of Newco's receipt of control of Company X, Newco
will *hold™ all of the assets of Company X?

Discussion

You stated that, in light of the fact that Newco
will be obtaining control of Company X, all of the assets: of
X should be attributed to Newco. You stated that this view
was not affected by the fact that Newco would have to pay
substantial sums to the remaining 46% shareholders of X, {f
it were to seek to purchase their shares.

You also noted that the question presented was g
novel one, and suggested that you would discuss it with
other persons at the Premerger Notification Office and
advise me of your views. In order to facilitate this
discussion, I agreed to send you this letter.

In an eaflier telephone conversation I requested an
informal opinion with respect to the following hypotheticals;

1. Individual A and his wife own 52% of Company X. a $100
. million company. A sells 8% of his holdings to a group
of investors for a total of $8 million. A and the
investor group form Newco and agree to contribute their

holdings of X to Newco. A will receive approximately
88% of .Newco. C
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Under this hypothetical, you stated that the sale gi

by A of 8% of X to a group of investors for $8 million would =i

not be reportable under 802.20. Under 801.40, assuming that ca

8 the relevant size of person test is satisfied, only an .3
- B acquiring person who was to acquire shares of Newco valued ii

in excess of $15 million would be subject to the Rart-Scott
Act. Thus, in this hypothetical, Individual A might have to
file for his acquisition of shares of Newco valued in excess
of $15 million. Newco would not have to file for its
receipt of 52% of Company X as these shares would be
contributed to Newco in connection with the formation of
Newca and, under Rule 802.41 2 new corporation does not have
to file notification with respect to a transaction i{n
connection with its own formation.
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T believe this accurately describes our
conversation and the informal opinions which you rendered
today. If it does not, please contact me as soon as
possible,
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